


























value of the cashable voucher would be different depending on which items the Plaintiff

decided to purchase.

24.  The Defendant’s promise that there are “No Frills, No Gimmicks, Low Prices”,

appears in bold, enlarged font on the top of every page of its invoices to the Plaintiff.

25.  After making his purchases, the Plaintiff received two cashable vouchers, one for
$1,000 and another for $1,199.95, both dated March 14, 2004.

Breach of Warranty

26. As an express or implied term of the contract between the Plaintiff and the
Defendant, the Defendant warranted that if the Plaintiff filled in and provided all required
information and returned the Cashable Voucher within the time period, which would
begin to run three years from the date of the Plaintiff’s purchase, then the Plaintiff would
receive the face value of his Cashable Voucher (the “Warranty). The Defendant offered
the Warranty through Parvin Narchi or another employee of the Defendant.

27.  The Defendant instructed Narchi or another employee to offer the Warranty to

induce the Plaintiff to enter into the contract with the Defendant.

28.  In the absence of the Warranty, the Plaintiff would not have purchased goods and
services from the Defendant. Alternatively, the Plaintiff would have purchased goods

and services from the Defendant but at a reduced price.

29.  The Defendant offered warranties — similar to the Warranty — to other members of
the class, such that if other class members filled in the required information on their
cashable vouchers and returned the cashable vouchers within the time period, which
would begin to run three years from the date of their purchases, then other class members
would receive the face value of their cashable vouchers (individually a “Class Warranty”
or collectively, the “Class Warranties”). The Class Warranty is an express or implied

term of the contract between each class member and the Defendant.
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30. The Defendant instructed the Defendant’s salespersons to offer the Class

Warranties to induce other class members to enter into contracts with the Defendant.

31.  The other class members relied on the Class Warranties, and purchased goods or

services from the Defendant, including the cashable vouchers.

32, In the absence of the Class Warranties, the other members of the class either
would not have purchased goods or services from the Defendant or would have

purchased goods from the Defendant at reduced prices.

33.  The Defendant offered the Warranty and the Class Warranties, notwithstanding
the terms of the Cashable Voucher.

34.  The Defendant is liable to pay to the Plaintiff and to the other class members the

face value of the cashable vouchers sold by the Defendant.

35. The Plaintiff has made demand on the Defendant to respond to the Warranty and
pay him the $2,199.95. In breach of the Warranty, the Defendant has advised the
Plaintiff that it will not pay the Plaintiff the value of the cashable vouchers, and has
thereby breached or repudiated its contract with the Plaintiff. The Plaintiff has suffered

loss and damage as a result.

36.  In breach of the Class Warranties, the Defendant has not paid the other class
members the value of the cashable vouchers, as a result of which the Defendant has
breached its contracts with the other class members, who have suffered loss and damage

as aresult.

The Missouri Proceeding
37. On or about February 16, 2005, the Attorney General of the State of Missouri

filed under state trade practices legislation a “Petition for Injunction, Restitution, Civil
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Penalties and Other Relief” against, inter alia, The Consumers Trust, its Trustees, and

certain Trust Administrators (the “Missouri Proceeding”).

38. The Missouri Proceeding alleged, inter alia, that some or all the defendants

therein had:

engaged in methods, acts, uses and practices of deception, fraud, false
pretenses, false promise, misrepresentation, unfair practice, and the
concealment, suppression and omission of material facts in connection
with the Cashable Voucher Program administered by The Consumers

Trust.

39.  The Missouri Proceeding alleged that of the more than U.S. $24 million paid by
merchants to the Consumers Trust, less than U.S. $200,000 had been paid out to
consumers who had properly completed and submitted cashable vouchers. The Missouri
Proceeding further alleged that approximately U.S. $14 million of the U.S. $24 million
had been withdrawn from the purported trust accounts set up to satisfy the claims of
consumers with valid cashable vouchers, and that U.S. $9 million of the U.S. $14 million
had been transferred improperly to overseas accounts in the United Kingdom and
Morocco. The Missouri Attorney General froze approximately U.S. $10 million in
assets held in Missouri bank accounts belonging to some of the defendants in the

Missouri Proceeding.

40.  The State of Missouri issued press releases notifying the public of the Missouri

Proceeding, some of which press releases were published on the internet.
41.  The Missouri Proceeding was settled for several million dollars.
42.  The Defendant knew or ought to have known of the Missouri Proceeding, but

continued to sell cashable vouchers until in or about December 2005, when it learned of
the Chapter 11 Proceeding in the U.S. Court.




43. The Defendant did not take steps to advise its sales representatives or its

customers, including the Plaintiff or other class members, of the Missouri Proceeding.

44, Had the Defendant exercised due diligence, it would have learned of and notified
its sales representatives or its customers, including the Plaintiff and other class members,
of the Missouri Proceeding, thereby enabling the Plaintiff or other class members to
participate in the settlement or to avoid purchasing cashable vouchers or the Defendant’s

goods.

Bankruptcy of The Consumers Trust

45.  On December 5, 2005, The Consumers Trust filed a bankruptcy petition in the
United States Bankruptcy Court for the Southern District of New York (the “U.S. Court”)
for protection under Chapter 11 of Title 11 of the United States Bankruptcy Code (the
“Chapter 11 Proceeding™).

46. On December 13, 2005, the British Columbia Supreme Court recognized the
Chapter 11 Proceeding as a “foreign proceeding” under the Companies’ Creditors
Arrangement Act R.S.C. 1985, c. C-36, s. 18.6 and ordered, inter alia, that all
proceedings in Canada against The Consumers Trust are stayed and that the claims bar
dates, local rules and procedures established by the U.S. Court are recognized and

binding on Canadian creditors of The Consumers Trust.

47.  The Plaintiff’s purchase from the Defendant — as well as the purchases of the
other members of the class — occurred Jess than three years before December 5, 2005, the
date on which The Consumers Trust filed its bankruptcy petition in the U.S. Court. The
Plaintiff and other members of the class are or were ready, willing, and able to properly
fill out and submit their Cashable Vouchers in a timely manner, after the three year
anniversary and in accordance with the Warranty or Class Warranty. The Plaintiff and
other members of the class would have properly filled out and submitted their Cashable

Vouchers in a timely manner, but for the Chapter 11 Proceeding.

-10-




Deceptive Acts or Practices
48. Under the Cashable Voucher Program a merchant, including the Defendant,

agreed to pay The Consumers Trust 15% from the revenue of all goods and services

covered by the Cashable Voucher Program. A merchant participating in the Cashable

Voucher Program (a “Merchant”) was required to enter into a merchant agreement (a

“Merchant Agreement”), which included the following key terms:

(a)

(®

()

(d)

(©

Merchants must provide a Cashable Voucher for “each and every sale,
rental, leasing or finance transaction” of the merchandise covered by the
Merchant Agreement and must make payments to The Consumers Trust in
an amount equal to 15% of the revenue from each of those covered

transactions;,

If a merchant ceases providing Cashable Vouchers and paying the
requisite 15% portion of the transaction price to The Consumers Trust,
“[a]ll vouchers issued by the merchant shall be and become null and void

and unenforceable against The Trust”;

Merchants are subject to periodic “audits” by Consumer Promotions and
The Consumers Trust to ensure that they have complied with the above

provision and payment requirements;

Merchants cannot have any direct communication about the Voucher
Program with customers to whom they have provided Defendants’
Cashable Vouchers until after all of the vouchers that merchant has
provided have passed their expiration date or can no longer be redeemed

by the customer;
Merchants, likewise, cannot allow or encourage any other person or

organization to communicate about the Voucher Program with customers

to whom they have provided Defendants’ Cashable Vouchers;
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® Merchants cannot assist any customers in making claims for payment of

their Cashable Vouchers; and

() If a merchant engages in any of the above-described prohibited

communications or activities, any subsequent claim by consumers holding

Cashable Vouchers provided by that merchant will be rendered invalid by
the Defendants.

(collectively, the “Merchant’s Key Terms”).

49.  Each of the Merchant’s Key Terms is a “material fact” within the meaning of the

Trade Practices Act or the Business Practices and Consumer Protection Act.

50. The Defendant entered into a Merchant Agreement with The Consumers Trust,

and the Defendant’s Merchant Agreement included the Merchant’s Key Terms.

51.  The Defendant did not disclose the Merchant’s Key Terms to its sales employees,
or alternatively failed to disclose all material Merchant’s Key Terms to its sales

employees.

52. The Defendant engaged in or acquiesced in numerous deceptive acts or practices
in the solicitation, offer, advertisement or promotion of Cashable Vouchers to the
Plaintiff and to other class members, contrary to the provisions of the Trade Practices Act
or the Business Practices and Consumer Protection Act.  Such deceptive acts or

practices included the following:

(a) Defendant portrayed the Cashable Voucher Program as a simple and

reputable promotion;

(b)  Defendant exaggerated the likelihood that the Plaintiff and other class

members would receive the full coupon value of their Cashable Vouchers;
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(d

(e)

®

(8)

(h)

(M)

Defendant did not disclose the Merchant’s Key Terms to the Plaintiff or to

other class members;

Defendant’s Cashable Voucher does not refer to or direct the Plaintiff or
other class members to a document or other source that discloses the

Merchant’s Key Terms;

Defendant’s Cashable Voucher did not disclose Merchant’s Key Terms to

the Plaintiff or to other class members;

Defendant did nor disclose to the Plaintiff or to other class members the
material fact that The Consumers Trust could void all cashable vouchers
that the Defendant has ever provided to customers in the event of a failure
by the Defendant to immediately remit to The Consumers Trust 15% of

the purchase price for each sale of covered merchandise;

Defendant did not disclose to the Plaintiff or to other class members the
material fact that any failure by the Defendant to comply with the
Merchant’s Terms could jeopardize the rights of all customers of the

Defendant to ever claim the value of their vouchers;

Defendant did not adequately warn the Plaintiff or other class members
that a consumer who failed to properly submit his or her Cashable
Voucher on the first attempt would be barred from attempting to re-submit

his or her voucher;

Defendant did not disclose to the Plaintiff or to other class members
statistics that would support the assertion on the Cashable Vouchers that
they will reach full maturity within 36 months from the date of purchase.
Such information would have informed consumers of the likelihood of

their Cashable Vouchers ever reaching maturity;
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®

(k)

M

Defendant falsely represented that the fourteen persons pictured on the
brochure entitled “4 Gesture of Thanks” under the heading “Paid
Claims!” — the award recipients - had received their cash back awards

under the Cashable Voucher Program;

Defendant, by providing award amounts in Canadian dollars, falsely
represented that the award recipients pictured on the “4 Gesture of
Thanks” brochure were Canadians, lending credence to the Cashable

Voucher Program; and

Defendant’s decision to use the brochure with its “4 Gesture of Thanks”
story, accompanying photographs of smiling award winners, reference to
insured lawyers and accountants, and paid cashable voucher dollar
amounts under the heading “Paid Claims!” is a deceptive or misleading
message, trading on the Defendant’s reputation that there are “No
Gimmicks”. This message was calculated to persuade consumers that they
were dealing with a reputable business promotion, and that if the Plaintiff
and other class members followed the rules they too would receive their
cash back.

Further, the Defendant’s Warranty and Class Warranty had the capability,

tendency or the effect of conveying a deceptive or misleading message to the Plaintiff
and to other class members — that by simply filling out and remitting their Cashable
Vouchers in a timely way they would receive their cash back — that is they would receive

the full coupon value of their Cashable Vouchers.

The Defendant did not remit to The Consumers Trust 15% of the purchase price

for every sale of covered merchandise, thereby jeopardizing all Cashable Vouchers issued
by the Defendant.
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55.  The Defendant has refused to refund the value of the Cashable Voucher to the
Plaintiff and other class members, despite the Warranty and Class Warranty. The
Defendant has unfairly and unjustly profited from its deceptive acts and practices with

respect to its solicitation, offer, advertisement or promotion of the Cashable Voucher

Program.

56.  Further, the Defendant, to increase its profit on the transaction with the Plaintiff -
or on transactions with certain other class members ~ falsely represented that he (they)

was (were) required to purchase the Defendant’s Premier Protection Plan or similar plans.

Negligence
Duty of Care

57.  The Defendant owed a duty of care to the Plaintiff and to other class members.
The Plaintiff (and other class members) all purchased goods from the Defendant after
agreeing to participate in the Cashable Voucher Program and after hearing about the
Warranty (or the Class Warranty). The Plaintiff and other class members were all
customers of the Defendant who decided to purchase goods from the Defendant, after the
Defendant notified the Plaintiff and other class members of the Cashable Voucher

Program.

58.  The Defendant had actual knowledge of a limited class of persons - the Plaintiff
and other class members - who would use and rely on the Warranty or the Class Warranty
in either deciding to purchase of the Defendant’s goods or in deciding how much money
to spend on the purchase the Defendant’s goods, or both. Every member of this limited
class of persons was a customer of the Defendant whom the Defendant advised of the

Cashable Voucher Program.

59.  Alternatively, the Defendant ought reasonably to have foreseen that the Plaintiff
and other class members would rely on the Warranty or the Class Warranty and that
reliance by the Plaintiff and other class members, in the circumstances, would be

reasonable.
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60.  The Defendant ought to have foreseen that reliance by the Plaintiff and other class

members on the Warranty or the Class Warranty would result in loss and damage.

61. The Defendant breached its duty of care to the Plaintiff and to other class

members, inter alia:

(2)

(®)

(©

(d)

(e)

by exaggerating the likelihood that the Plaintiff and other class members

would receive the full coupon value of their Cashable Vouchers;

by failing to inform the Plaintiff and other class members that payment of
some or all the full coupon value of the Cashable Vouchers would depend
not only on compliance by the Plaintiff and other class members with their
obligations on their Cashable Vouchers, but also on uncontrollable factors,
including the competence and integrity of persons connected with The

Consumers Trust;

by failing to inform the Plaintiff and other class members of the

Merchant’s Key Terms;

by failing to inform the Plaintiff and other class members that a failure by
the Defendant to comply with any of the Merchant’s Key Terms could
jeopardize the rights of all customers of the Defendant to ever claim the

value of their vouchers;

by failing to disclose to the Plaintiff and to other class members statistics
that would support the assertion on the Cashable Vouchers that they would
reach full maturity within 36 months from the date of purchase. Such
information would have informed consumers of the likelihood of their

Cashable Vouchers ever reaching maturity.
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®

(8)

()

)

®)

by failing to monitor the track record of The Consumers Trust in paying
Cashable Vouchers issued by the Defendant or in paying cashable

vouchers issued by other merchants participating in the Cashable Voucher

Program;

by failing to learn about the Missouri Proceeding, or alternatively, if the

Defendant did learn about the Missouri Proceeding:

@) by failing to take steps to advise its sales representatives or its
customers, including the Plaintiff or other class members, of the

Missouri Proceeding; and

(i) . by failing to notify its sales representatives or its customers,
including the Plaintiff and other class members of the Missouri
Proceeding, thereby enabling the Plaintiffs and other class
members to participate in the settlement or to avoid purchasing

Cashable Vouchers or the Defendants’ personal property;

by instructing the Defendant’s salespersons to offer the Warranty or the
Class Warranties or by negligently failing to supervise the Defendant’s
salespersons in the manner in which they offered the Warranty or the

Class Warranties;
by falsely representing that the fourteen persons pictured on the brochure
entitled “A Gesture of Thanks” under the heading “Paid Claims!” had

received their cash back awards under the Cashable Voucher Program; and

portraying the Cashable Voucher Program as a simple and reputable

promotion.
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62.  Asresult of the breach of duty by the Defendar!t, the Plaintiff and other class

members have suffered loss and damage.

I
|
|

'

WHEREFORE the Plaintiff claims the followiﬂg relief:

(a)
(b)

(d)

(e)
®
(2)
(4]
@
)
9]

an order certifying the proceeding as a class proceeding;

a declaration that the Defendant has engaged in or acquiesced in deceptive
acts or practices;

an accounting and restitution to all class members of an amount equivalent
to the value of the cashable vouchers;

damages for deceptive acts or practices or unconscionable acts or practices
under section 22(1) of the Trade Practices Act or sections 105 or 171 of
the Business Practices and Consumer Protection Act;

damages for breach of warranty;

general and special damages;

punitive or exemplary damages;

the costs of administering and distributing an aggregate damage award;
costs pursuant to section 37(2) of the Class Proceedings Act ;

interest pursuant to the Court Order Interest Act; and

such further relief as may be just and necessary in the circumstances.

PLACE OF TRIAL: Vancouver, British Columbia

DATED at the City of Vancouver, Province of British Columbia this 177é1ay of

July, 2006.

———

Neal S. Steinman
Solicitor for the Plaintiff

This STATEMENT OF CLAIM is filed by the firm of Steinman Preovolos, Barristers and Solicitors,
Suite 790, 401 West Georgia, Vancouver, British Columbia, V6B 5A1l (Telephone: (604) 692-2525)
Attention: Neal S. Steinman
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